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Landlord and Tenant : Tenantability. — By the common law 
and in the United States, with a few exceptions, there is, in the 
absence of covenant, no obligation on the part of the lessor to have 
the premises, at the time of the demise, in a condition fit for the 
purposes of the lessee, nor to repair defects during the tenancy for 
which he is not actively responsible, nor to make alterations in the 
premises leased to suit the purposes of the lessee. 1 The maxim 
caveat emptor applies, the tenant taking the premises as they are 
with all their imperfections. 2 He cannot therefore assert a right to 
rescind the lease or defend against a claim for rent on the ground 
that the premises are in an unsatisfactory condition or not suited to 
his purposes. 3 Nor can the lessee assert a claim for damages 
against the lessor on the ground that, owing to the condition of the 
premises at the time of the lease, he suffered injury to person or 
property, 4 unless such condition be in the nature of a hidden defect 
known to the landlord but unknown to the tenant, and which the 
latter could not discover by reasonable inspection. 5 

In Hotel Marion Company v. Waters, 6 the Supreme Court of 
Oregon held that, as to the matter of eviction, "It is not necessary 
there should be any act of a permanent character, but any act 
which has the effect of depriving a tenant of the free enjoyment 
of the premises, or any part thereof, or any appurtenances pertain- 
ing to these premises, must be treated as an eviction; and .... 
any act of the plaintiff's which has deprived the defendant of the 
enjoyment of the free right pertaining to and belonging to him as 
tenant may be treated as an eviction." The court further held that 
the intent with which the landlord committed the act was imma- 
terial, "since the vital fact to be determined is the interference with 
the tenant's beneficial enjoyment of the premises." Yet while a 
tenant may be evicted by the conduct of the landlord, in creating 
or permitting the existence of nuisances in or about the premises, 
the landlord must in some way be responsible for such nuisances; 
and they must be of so serious a character and so intolerable as to 
involve a deprivation of the leasehold. 7 



U Tiffany, Landlord and Tenant, § 86a; Auer v. Vahl (1906), 129 
Wis. 635, 109 N. W. 529; Green v. Redding (1891), 92 Cal. 548, 28 Pac. 
599; Gately v. Campbell (1899), 124 Cal. 520; Griffin v. Freeborn (Mo., 
1914), 168 S. W. 219; Whitcomb v. Brant (1908), 76 N. J. Law 201, 68 
Atl. 1102. 

2 Walsh v. Schmidt (1910), 206 Mass. 405, 92 N. E. 496; Franklin v. 
Brown (1889), 118 N. Y. 110, 23 N. E. 126; Cleves v. Willoughby (1845), 
7 Hill, 83. 

3 1 Tiffany, Landlord and Tenant, § 86a. The rule in this state as 
modified by statute is expressed in Green v. Redding (1891), 92 Cal. 
548, 28 Pac. 599. 

4 1 Tiffany, Landlord and Tenant, § 87a; Bowe v. Hunking (1883), 
135 Mass. 380, 46 Am. Rep. 471. See note in 46 Am. Rep. 474. 

s Griffin v. Freeborn (Mo., 1914), 168 S. W. 219. 

« (Ore., July 30, 1915), 150 Pac. 865. 

' Griffin v. Freeborn (Mo., 1914), 168 S. W. 219; Truesdell v. Booth 
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This is the law in California, 8 with the single exception that, as 
regards premises intended for human occupation, the common law 
has been superseded by statute to the extent that it is the duty of 
the landlord to repair upon notice. 9 Yet even in this respect, there 
is no implied warranty in a lease that the premises shall be fit for 
the purpose for which they are leased. 10 Nor is the statute so con- 
strued as to impose on the landlord a duty of putting in new im- 
provements. 11 Under similar statutory provisions in Georgia it was 
held that if the defects are patent and known to both parties at 
the time of the lease, the lessee takes the premises as they are and 
cannot demand that the landlord remove the defects. 12 

H. L. K. 

Negotiable Instruments: Death of Drawer of a Check. — 
The administrator of the drawer of a check sued the payee, in 
Elgin v. Gross-Kelly & Company, 1 to recover money received from 
the drawee bank in payment of the check, neither the payee nor 
drawee having notice of the death of the drawer at the time of the 
payment. It was held, that the check operated as "an assignment 
pro tanto as between the maker and the payee," and that therefore 
the plaintiff could not recover. 

The question, what is the effect of the death of the drawer of a 
check, raises the further query, what is the legal significance of a 
check? Two answers find support in the authorities, (i) that it is 
an assignment, 2 and (2) that it is an authority. 3 

To hold, as in the principal case, that the check is an assign- 
ment is untenable, because it offends the rules, that to be negotiable 
an instrument must be payable generally, and not out of a particular 



(1875), 4 Hun, 100; Seaboard Realty Co. v. Fuller (1900), 33 Misc. Rep. 
109, 67 N. Y. Supp. 146. 

s Brett v. Berger (1906), 4 Cal. App. 12, 87 Pac. 222; Wall Estate 
Co. v. Standard Box Co. (1912), 20 Cal. App. 311, 128 Pac. 1020; Wilson 
v. Treadwell (1889), 81 Cal. 58, 22 Pac. 304. 

a Cal. Civ. Code, §§1929, 1941, 1942; Van Every v. Ogg (1881), 59 
Cal. 563. 

l <> Green v. Redding (1891), 92 Cal. 548, 28 Pac. 599. See alsc 
Gately v. Campbell (1899), 124 Cal. 520, 57 Pac. 567. 

"Wall Estate Co. v. Standard Box Co. (1912), 20 Cal. App. 311, 
128 Pac. 1020; Torreson v. Walla (1902), 11 N. Dak. 481, 92 N. W. 834. 

"Driver v. Maxwell (1876), 56 Ga. 12; Bosworth v. Thomas (1881), 
67 Ga. 640; Aiken v. Perry (1903), 119 Ga. 263, 46 S. E. 93. 

1 (N. Mex., July 8, 1915), 150 Pac. 922. 

2 Raesser v. National Exchange Bank of Milwaukee (1902), 112 Wis. 
591, 88 N. W. 618, 56 L. R. A. 174, 88 Am. St. Rep. 979; Wasgatt v. 
First National Bank of Blue Earth (1912), 117 Minn. 9, 134 N. W. 224, 43 
L. R. A. (N. S.) 109; Niblack v. Park National Bank of Chicago (1897), 
169 111. 517, 48 N. E. 438, 39 L- R. A. 159, 61 Am. St. Rep. 203; Cook v. 
Lewis (1912), 172 III. App. 518, decided under Negotiable Instruments 
Law, contra. 

3 Florence Mining Company v. Brown (1888), 124 U. S. 385, 31 L. 
Ed. 424, 8 Sup. Ct. Rep. 531; Pullen v. Placer County Bank (1902), 138 
Cal. 169, 71 Pac. 83, 94 Am. St. Rep. 19. 



